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I. Inlrodticlion

Tlie conccpl of Irial by jury, liaiU-d liy many as llie hallmark of lil)orly
and frewdoin, has often hi't'u referred to as the most admirable product of
the common law.l Ihivinji llic right to a trial by jury in a criminal case
lias been held lo be a fundamental right, guaranteed by the si.\lh amend
ment and binding upon the Stales through the lourleenlh.2 In 1859, the
writers of the Kansa.s Constitution suuuned \t\y the principle in nine con
cise words, "The right «)f trial by jury shall be invi«)late. As a part of
America's legal heritage, the presumption of iuu«»ceuce, thi; heavy burden
of guilt beyond a reasonable doubt, anil the right of the accu.sed to meet
his acxuser facc lo face, are funtlameulal precepts.

In light of this backgrtHuul and the traditional concepts which .set Amer
ica's systeni of justice apart Irom the rest of the worUl, it is rather slaitling
to discover that in the overwhelming nuniber t)f criminal cases brought
before the courts, guilt or innocence of the accu.sed is not ct)ntestcd.4
Rather, the entire trial process, anil all its built-in protections are neatly
sidestepped by the e.xpediency of the guilty plea. It is e.stiuialetl that pleas
of guilty account for as high as 90 percent ol the convictions entered each
year.5 In the state of Kansas, disposititm of criminal cases in the district
courts for the year eniling June 30. 1909, resulted in 2.059 eonvictious, of
whicli 2,216 were obtained by pleas of guilty.^ or approximaely 83 percent.

Looking at such stalistic.s. it would sippear that then? must be good cause
for an accused to surrentler .Si) reatlily liis u»nstituli<>ual right to a trial and
to confess his guilt voluntarily. In .some instances u«» doubt, the accused
simply acknowletlges his guilt aiul is willing Itt a.ssuiue the eousec|uences
which the law places upon his actions. In niauy cases however, there arc

1. M. Monnis, Tuk Histohv ok tiik Uk\ki.oi'Mk.nt »ik 1.a\v (1909).
2. Diinciiii V. LuuiNiaiia, 391 U.S. 145 (1968).
3. Kan. Const. Bii.i.oi- Hi«.ms § .5. ...
4. The Phesiuent'.s mission on Law Km nm k-meni ani» Ah.nunisthation ok

Justice, Task Fouce Hei'oht; The Couuts 9 (l'J(i7) [licrciiiafUT citcti as Iask
Fohce Uei'Oht].

5. Id. , ,
8. Kan. Judicial Counciu Bum.. 136 (Ocl. 1909).
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po.sitive indications that the plea is forthcoming, not from any moralistic
urge on the part of the defeiulant to purge his conscience of his wrong,
but rather because it is in his best interests lo do so. At some point, the
defendant who is actually guilty of the conduct alleged, realizes that in
the la.st analysis he is almost eerlain to be found guilty even after a trial
and that his plea of guilty might be iitilii/ed as leverage to gain certain
concessions from the prosecution. The pro.seculor may be willing lo deal
with the accused because as a result ol such a plea, he also benefits by
being assurcil of a con\'iction wilhoul having to expend any more time on
the case. Such strati-gy upon llu> iiart <»f the accu.sed is known as "nego
tiating ihe i)lea." or "plea bargaining."

II. The Plea lidrnahihiti Process

Uasically plea bargaining is a process whereby the defendant admits his
guilt in exchange lor .simie concession on the partof the prosecution which
will work to his ailvantage.7 Probably the most frequent bargain attempted
is an effort to gain a re<luctiou in the charge. Defendants position is, for
example, that if the charge of burglary, which is a felony, should be re-
duccil lo unlawful <'ntry or trespass, which is a misdemeanor, he would
then be willing to plead guilty, resulling in rapid disposilicm of the case
without a cosliy, lime-eonsuuung trial. Such action is advantageous to the
defendant because in jurisdictions where penalties are legislatively fixed,
such a bargain will automatically reduce the potential sentence and he
will have a less serious record than is actually called for upon the alleged
facts.W X'ariations of this type of bargain include the dismissal of other
charges or potential charges which could be brought by the prosecution
against the accusiul or perhaps third persons such as members of his family.

The other common lorm ol negotiation is the sentence promise, i.e., the
pro.seculor agrees to ri-coinineiid a certain sentence, or will not oppose
recommendations lor leniency made in behalf of the defendant. A common
e.xamplc is a promisi- by the prosecutor either not to invoke the provisions
of a recidivist statute or to fail lo bring the defendant's prior conviction
recoril lo the court's atteutiou. which could result in increased punishment.
Of course the scnleiice pioinise is iiol binding on the court, as this would
be passing judgment helon* the plea is entered. In addition, the court is
not or should not be a parly lo the agreeinent.9 While it is recognized

7. I'or n ticlailvil ami tiHiiprflu-iiNivi- slutly of plea barKaininK and rclatcil prob-
Uins, see D. Newman. Cunvicition: The Oktemmination ok Guilt oh Innocence
Without Tiiiai. (19i)(>) (ln-ieinaflcr cilcil as Newman). n

i. Ji."cominoi.wcallli v. Evans. 4.1-1 Pa. 52. 252 A.2d WO (1969). See^^so
ABA CoM.M. ON I'lioi kssionai. Ihiiics, Oimnion.s, No. 779 (1904) stalmK: Ine
iiidKc . . . slioultl not l)f a party lo any arraiiKeni. nIs in advancc for tlie detennination
of senlciico whollicr as a nsiill of a ijuilty pica or a finduiK of guilty based upon
proof."
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that the jiulge normally follows iho prostvnlor's n'conmu'ndiiluin, ll»» pros
ecutor can allcft sentence indirectly apart Ironj any siifciiic rccomint-nda-
tion. He can drop charges, consoliilate c-onnts, or as inrnlioncd ahovc, fail
to inform the court of prior convictions. l<>

Thus, before a plea is entered, there is another advi rsary proceeding of
no small dimension in which the prosecutor antl dt Icndant trade, in quid
pro quo fa.shion, a guilty plea on on<' hand lor sonu' type ol concession
favorable to the defendant. As a result, the case is disposed of not unlike
the pretrial settlement of a civil action for damages.! l

Though historically entrenched in the adnn'nistralion of criminal justice,
few areas in the law have created "a greater sense of unease and suspicion
than the negotiated plea of guilly."l:2 M the oiitsi t. it would appear that
a procedure which allows one to negotiate his way to jiistiei' has no place
in the American .scheme of judicial process. In short, justice and liberty
are not the .subjects of bargaining and l)arter."l'J Nonethele.ss, plea bar
gaining is considered by most cotu ts, if not all. as a "eonunonly used tool
in the administration of justice and that its use is not latal per .se.l't _

Plea bargaining .seems to have developed as a procedure to mitigate
tmduly harsh penalties meted out by the courts ol t'.nglaud lor rather
minor offenses in the 17th century.15 l^ut when the cause for the proce
dure disappeared with enlightened legislation, the bargaining process re
mained with new arguments emerging lor its perpetuation, loday the
most prevalent reasons given for the practice are: its elliciency in dis
posing of a great number of cases on an overcrowded court docket; it is
beneficial to both sides; and it allows the eotirl to intlividuali/e justice to
fit the particular rehabilitative need of the defendant. Since plea bar
gaining plays such an important role in the administration of ciiminul
justice, an inquiry into the relative advantages and disatlvautages of siich
a process seems in order.

10. Nk-VVK«AN 94.
11. Task Fohce Repoht 9.

13 Shilton V. Uiiit«»l States. 242 l*.2«l KM. II.1 (.'itli Cir. 15)57).
14. Sc(?, e.g., Ford v. United .Stiites, 4IS K.2«i •S.').'), .S.'>.S (.Slli Cir. lOfiO); 1arriOi

V. Dcto, 414 K.2d 770, 772 (5th Cir. !«(«)); UuiUd Slat.-s rr rrl
F.2d 721, 724 (2d Cir. 1U68): Oirte/. v. l'uili<l Slalrs. .11. WJi). 701 («lji C.ir.
1904); Arhiicklc v. Turiii-r, 30G F. .Stipp. K25, «2S (I). I'J;" .'5Ki!))| ' "'V'v^v^7/'V)«)'
302 F. Supp. 1151, 11.'57 (N.D. W, Va. 1060); .Stat<- v. Wliili h.iMi
002 (Iowa 1909); State v. Uyrd, 20.-J Kan. 45, 51, 453 l'.2(l 22, 2S Sam/ v.
State, 218 l>.2d 108 (Okla.Crim.App. lOBO)., / v v,„i.

IJ^, E. McLnnuhlin, Schclcd hxci'ri>t.\ I-mm //it- /.%S r
Joint Ledhlalivc CommUhT on Crwtr, lIs Cuums, (.imlrol atui hllrrt on o

^"l6 uf Pica Nvaotialuin In Modvrn Ctimhuil Imw, 46 Ciii.-Kknt
L. Rkv. 116 (1969).
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III. Aihxnilnfirs of the Nrfinlialnl Plea

I ) EUSrirncij. Without question, the most obvijnis advantage resulting
from the bargaining process is the prompt dispositicni of a great number
of eases. In fact, it has been as.serted that as a practical matter, the court
.syst<Mn as it exists today could not physically try all the cases coming
before it without the expedit-nce of tin- guilty plea.'7 The heavy case loads
fac<'d by the courts simply re<|uire a method of disposing of a certain
nnnd)er of casi's witlumt resorting to the trial j>roces.s. The office of the
proseeutijr is also greatly alfected in that it may turn its attention to those
cases which will actually go to trial rather than having its personnel tied
up in lengthy, costly court sessions where guilt cannot be factually dis
puted. 1'he defendant also feels the impact of the eflicient and rapid dis
position of his case, spending less time in jail awaiting his turn (m the
clogged trial docket,IH and hopefully on the road to rehabilitation much
hister.

2) J'Irxihilily. The process of plea bargaining also injects into the rather
rigid system of criminal law a nu-ans by which the prosecution can dis-
posj' of the case based upon the particular facts and circinnstances sur
rounding the defendant and his individual rehabilitative n<'eds. It provides
the op|)ortnnity to individnali/e justice and the ability to attain desirable
conviction results. 19 Certain mandatory provisicnis of the statutes which
in a particidar situation seem unduly harsh may be avoided and a puni.sh-
inent selected which is best suited to the defendant who has already ac
knowledged his guilt.

3) Jirnrfilx Accnu; lo Both Sidrs. Plea negotiations allow both parties
to reci'ive some advantages which otherwise would not be possible. As for
the prosecutor, it gives him the opportunity to dispose of a weak case and
still be assured of a c(Miviction.20 It also provides the possibility of ob
taining valuable informaticni as to other criminal offenders known by the
accused. The defendant, as previously mentioned, has the opportunity to
obtain dismissal of charges, charge reduction, or a .sentence promise. He
also may benefit by other consid(>rations such as avoiding the wide pub
licity that may attend the trial, and avoiding the stigma attached lo cer
tain crimes which are morally reprehensible lo ihe pnblic.2l At the same
time a bent'lil might well accrue to iIk? defendant's victim in being spared
the unpleasant experience and publicity of a trial.

17. 'I'liK f.'u\i.i.i:Nc:K fH- fliiiMK IN A Khkk S»Krii;TY: i\ Kki'oiit iiv Tin-; PrKsmKNTS
(Commission on Law Kmohci.mi.nr and AitMiNi.siitAiion oi' Jcsiick 135 (1907).

IH. Ni:w.njan S7.
19. hi. al 70.
20. Ctiininul Imw: I'Ira Atinrmrnt.i in Oklolioma, 22 Oki.a. L. Hev. 81, 84

(19(19).
21. Newman 97.
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4) Frugal Use of the Trial Process. Lastly, by use of the gnilty plea
(more readily surrendered after plea ncgotiahons). tlic judicial jirocoss is
riot wasted upon cases which do not lend themselves lo Ihe trial process.
In the light of constitutional guarantees, this determination must be ulti
mately made by the defendant. (In discussing tlu's point, it must be as
sumed that the accu.sed is guilty of some criminal activity, but that the
amount or degree is in question. If the defcndaul asserts his itmoretice,
then plea harfiaininn should not he in issiur.) By preserving the determi
nation of guilt by trial to tho.se ea.ses involving some real doubt as to the
issues of fact, tlie trial system takes on a more vi:il>le funclion as oppo.sed
to a mere formality. Such .selectivity may enrich In people's minds the
importance of our constitutional guaranle<'s and enforce the concepts of
the presumption of innocence and the burden of proof rccniired in a crim-^
inal case.22

IV. Disadvantages of the Nefiotiatrd Flea

1) Propriety. Probably the most fundamental problem with plea,bar
gaining is the "propriety of ofiFering the defendant an inducement to sur-'
render his right to trial."23 Such a proposition can hardly be based on

'efliciency or expediency. The question becomes one of fundamental fair
ness. Tlie relative bargaining positions of tlie participants arc also to be
scrutinized. Tlie prosecution has all the power of his odlcc at hand, while
the defendant has only his constitutional rights with which to negotiate.
Though the extension of right to counsel has tended to equalize the ability
of the defendant to bargain,24 this cannot be ecpiated witli the pressures
that can be brought to bear by the prosecutor's office. Where agreements
involve a sentence promise, the defendant is faced with tlie rather one
sided proposition that the prosecution cannot bind the court, and if the
court does not go along with the sentence recommendatitm, the defendant
may or may not be able to retract his plea.25 In other instances, the ac
cused may find his part of the bargain to be illusory as when the judge
considers in passing sentence whetlier the charge lias been reduced and
thus looks to the conduct of the defendant rather than the charge.2fi An
other possibility is that the prosecutor may drop one charge on a multi-
count information, but the defendant find himself sentenced under tlie
recidivist act.27

2) Invisibility of the Process. Perhaps as a residt of the questioned pro-

22. Task Force nEPonr 10.
23. Id.
24. Gideon v. WaJnwr!j»ht, 372 U.S. 3.'}.'5 (1963).
25. While v. Stale, 203 Kan. 087. 455 l'.2d 502 (1{)09).
20. Newman 98.
27. Sec Mann v. Slate, 200 Kan. 422, 430 P.2d 358 (1908).

(
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priety, plea agreements tend to bo conduetcd in the shadows, separate and
unobserved in the formal judicial process. There is generally no record of
what transpires at the bargaining se.ssion and when routine inquiry is made
as to promises or in<lucemenls offered for the guilty plea, both sides deny
the existence of such proceedings.28 The court is uninformed and thus
unable to pass judgment upon the validity or fairness of the agreement,
and if the defendant feels he was short-changed in the deal, he finds his
own wortis of denial coining back to haunt him on a post-conviction ap
peal.29 Wiih nothing on the record as to any inducement or promi.se, the
(icffiulant is faced wilh the almost impossible task of showing any ir-
regiMarity or coercion which would makt his plea involuntary.30

The characteristic of invisibility in plea bargaining can be affected by
other means. The warrant and complaint upon which defendant is ar-
resletl may contain multiple charges, the maximum possible under the
allegt!d facts. Negotiali«)ns begin, and when a bargain is struck, the agreed
upon charge is reliected in the information, to which the defendant pleads
guilty at his arraignment.31 The only way to detect that any bargaining
nn'ght have taken place is by comparing the information to the warrant
and complaint.

3) Problem of llnifonuity. As the product of an invisible and informal
process having no recognized rules or guidelines, plea bargaining varies
with each prosecutor's office and with the circumstances of each case.
The end result is a lack of uniformity which creates a certain amount of
impredictability. It is felt by some that predictability of result is a nec
essary element for criminal statutes to act as an elfective deterrent to
eriine.32 Also, by tlie very nattire of the office ol the prosecutor, fidl dis
cretion is required in the conduct of his duties.33 Thus, of two persons
involved in criminal activity, one may be prosecuted and the other ig
nored; or if both are indicted, one may be able to negotiate and gain con-
cessi(ms, while the other is denied such an opport«mity.34 It has been
acknowledged that those defendants who plead gjiilty arc more apt to
receive lenient treatment than t\mr counterparts who take their chances
on gaining ac(juittal.35 Thus a person found guilty in the trial process is
indirectly penalized for exercising his constitutional rights.3fi Theoret-

28. .Srif WhiU* v. Stal«% 203 Kan. 087, 455 r.2cl 502 (1909); scp tiho Slate v. Byrd,
203 Kan. 45, 453 P.2tl 22 (1909).

29. Svc Wliiti- V. Stair, 203 Kan. 087. 4.55 P.2<1.502 (1969).
30. Cf. Mc-Cartliy v. Uiiil.d Slatf.s. 394 U.S. 4.59 (1909).
31. Nkwman 91-S)2.
32. .Siiprrt, nolc 15, at 205.
33. AdclinKlon v. Stair. 198 Kan. 228. 424 l'.2d 871 (1967); State v. Tnnkle, 70

Kan. 396. 78 1'. 8.54 (1901).
.34. Slat.- V. Kilpalrirk. 201 Kan. 6. 17. 439 P.2d 99. 108 (1968).
.35 Notr t'lu- Infturun- nf ihc Dcfciiilanl's I'Ira on Jiulicial Dctcrminalion of

Sfutvwc. 00 Yai.k I.. J. 21)1 ( 1950).
30. /r/. at 220.



.1 !

WiisUhtini Line JimniiiJ

ically, wliclhcr a person adnjits In's fjnill or is provc-n jjnilly in an adver
sary proceetling, should he of no consetiiienci' as lo piniislnnent. !n both
cases tlie law lias been vlohiU-d. It lias beni argued t!»:it the d<'fendanl
who pleads guilty is entitled to leiiieney b«-<-:iiise liis jilea iiidienles a
willingness to reform. This eau be eounlereil by llie argtiment that the plea
is in many cases not a manifestalion of repentanc-e, but rallter an act of
prudence on the part of ibe defendant lo gain tciiiciicy.-l^

4) Frustration of Lcfiislatioc lulnil. fjppnneiils cif tlu; jiractice of
plea bargaining point out that the pnucss and the n-sults wliieh follow
are an evasion or frustration of the [lolieies set forth by the legislature in
dealing with crime prevention and eontrol. In this regard, it is chiinied
that the process is a device allowing tlu? experienced criniijiul lo escape
the full measure of pimishment re<jiiiri'(! by the law, and retiirns"such
defendants to society before they are reha}>ililalcd.'̂ '< "'rhe coin'ctional
needs of the offender and legislative pj)lieies refU-i-ted in the criminal law
appear to be sacrificed to the need for tactical a(-<-oininodations between
the prosecutor and defense counsel."-W

V. Possible Sohiliinis

In looking at tbe merits of the plea negotialioii, <>n«' finds a very useful
and indeed necessary procedure which has its pro|XT place in the criminal
process, benefiting tlie accused, the ijrosecutioii, and tlie court. Its short
comings, though sometimes appearing gross and shocking, are not of such
a character that corrective measures could not be implemented lo make
plea bargaining in relation to the guilty plea, an honest and realistic al
ternative to the trial process. To coutlemn tlie whole process without an
attempt to salvage what it has lo oiler is aualagous to throwing out the
babe with tlie dirty water. When cotisidere<l, each of the aforemetitioned
disadvantages could conceival>ly be reu^edied with little dillicidty.

As to tbe propriety of such a procedure, perhaps the single, most effec
tive step that could be taken is to convine<' ihe entire legal community
that plea bargaining is a fact of life in the critiiinal process and that when
properly safeguarded it serves a viable fiim-liuii in the adminislration of
justice. Courts should deal with the prtibh-iiis iiivul\-ed in a slraigbt-
for\vard manner rather than avoiding the issue or allowing blatent denials
of its existence. "Such concealment detracts from llie dignity of the court
and the integrity of tbe judicial process."'"' Simultauj'ously, strict man-

37. Id. nt 210.
3H. Sufirfj, iiulu 15.
39. Task I-'ouce IlKi'Oiir 9.
40. C. (K'lilili;, Fair iiurniiins mitl Arniriih' Vhiis. *19 HiivroN tl.l.. Hi:v. 5M, 518

(1009).
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datory m<'asures should be imiilenjented. preferably in statutory form,
whieh would elimiunte the abuses presently exi.sting. With these two
I'letncnts in oi>«*ralion, questions «>f projiriety could well disappear. At
the same timi-, problems of uniformity would lade in light ol formal rules
an<l guidelines, much in the same lashion that abusive police methods and
coerced confessions were corrected by narrowly drawn guidelines set out
by the Supreme Oourt of th<' United States.'ll

An example of the type of rules needed lo acccmiplish these objectives
is fouiKl in u tenliiHve report prrpared by an advisory committee of the
American l^ar .Association Project on Minimum Standards for Criminal
Justice.'>2 The sta»nlards proposed are the result of a study made of prob
lems inherent in pleasof guilty, including plea negotiations. In recognizing
the [propriety of the bargaining process, the committee stated their objec
tive was "not to bring about a substantial shift away from the practice ....
Uather, the all«'mpl is to formulate procedures which will maximize tbe
ben<'Iits of conviction without trial and ininimii/e the risks of unfair or
inaccmate results."''^ In dealing with the real problem areas of guilt>'
pleas, the standards are directed at formulating guitlelines for determining
the acc-uraey and \<)hintariuess of the plca,'t't the disposilioj) of the plea
wilhdrawal.lS and the pnjpriety of pli'a agreements,with guidelines for
the i)idseeulor, defense eoiinsel, and the trial judge. The bargaining proc
ess is made visible b)' reijuiring the plea to be made in open court with
full disclosure as to any promise or bargain made, and requiring the same
to be of record.ThoJtgh the statulards have not yet been approved, at
leasi Ihe guidelines are in existence and the problen^ areas and abuses of
the hargainit)g jirocess have been higlilighted. The standards provide a
starting point for tbe courts and legislatures, and hopefully will become
olficial ABA policy.

The courts have also been active in attempting lo remedy problems re
lated to guilty pleas. Tiic Supreme Court has emphasized the conclusive
effect of a plea of guilty,'JH and has made it clear that in order to be valid,

'Jl. /•:.«„ Ntiriin.li. v. Ari/oiiii, 384 U.S. 4.1fi (
•li, AHA Mininjum .Sianiiauds iim Ciiikonai, Justick, Anvisonv

CciMMirniK ON iMi: Chiminai. 'riiiAi., .Sjandahus lti;i.A'nN<; -m 1'i.kas oi" Guu.tv
(ii'iil, ilnift 1907) llii'ii'iiuillrr rrii'rrotl tii iis Minimum STANOAmis].

'i;i Id. ill :i.
•IK III., MlNIMt'M SlANDAHDS 1,5, l.fi.
4.'), /i/., Mimmii.m SiANiiAitos 2.1, 2.2.
4(i. /j/., Minimum .Si'ANi)Aiii)s 3.1 til 3.4.
'17 hi Minimum SiANDAmw 1.5, 1.7;"nr also Mccllcy v. Stephens, 242 Ark. 215,

412 S.W.id K23 ( Hm7). , ^
4S, KcrrlifViil v. Unilcd StiiU-s, 274 U.S. 220, 223 (1927); sec fiho Slate v. Kil-

Italiirk, 20! Kan. 0, l-l, 439 P.2(l 99, 107 (19GS) wluTcin tlio courl xtatccl, "Where
llii- a<nisi'(l ill a nhninal case .•iiUts ii plea iif Kiiilty l«) tlu.- cliarjics a«aiiist him, the
nroivetliiius luive pasKi'd llie stani' of asfcflainiiijj liis «iiill or iiinoceiico, niul saf<-
HiianK wiilli'ii into (he IVileral ami slate eiiji.stidilions ussiiriiin oim acfiisc;(l of crime-
of a lair ami iinpailial trial art' lui appliciihle.
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the plea must be freely, knowingly, and undiTstamlitinly inadc/l') To in
sure voluntariness, the Court has required the reiord to show thai the
trial judge made specific inquiry as to the defendant's understanding of
the natxure of the plea and his awareness of the constupiences; the Court
also requires that the defendant possess an understanding of the law in
relation to the facts.50 The Court originally reached this determination
in a federal caseSl through inteqjretation of Rul<* 11 of the Federal Rules
of Criminal Procedure. A later case placed the same rf<|nirenK*nts upon
the state courls.52 The result of the.se d<'cisions will, no doubt, affect the
plea bargaining process and alleviate some of its abust'.

The final di.sadvantage of plea negotiation was discussed in the light of
frustration of legislative intent. It would appear that if the laws are such
that the judicial .system routinely eva<les their provisions with no (|ualms"
of conscience, perhaps the legislature needs to taki- another look at the
limits which it lias imposed. In j)artieuhu, it shonltl look at the laws most
commonly frustrated by the bargaining process, namely the mandatory
sentencing statutes and the recidivist acts.

It is submitted that if the true purpose of incarc<*ration is rehabilitation,
the judge who has dealt with the defendant personally an<l has access to
presentence reports, is in a much more realistic position to determine what
punishment is most fitting for the defendant. With the mc'clianical procc-ss
of mandatory sentencing, the courts condone other means of reaching
"individual justice" at the risk of frustrating the legislative edicts.

If the genuine purpose of the recidivist acts is to bring about reformation
by increased penalties for prior offenders^ and to ileter repealed felonies,54
their very existence in the law seems to point to the failure of incarcera
tion as an effective rehabilitative measure or as a deterrent. At the same
time, recidivist statutes can be abused by the over/eah)tis prosecutor as a
threat in the bargaining process in obtaining a plea of guilty. Such mis
application of the statute was commented upon by the I'niled States Dis
trict Court of Montana, which statetl:

It is debatable whether such praetiee involves a proper use of the prior
offender statute. Undoubtedly the practice may ri-snlt in ntany in
stances in coercing pleas of ginlty which would not otherwise be en-
teredSS

If the recidivist statutes have any validity as a deterrent or added measure

49. Machibroda v. United States, 368 U.S. 4H7 (1!)02).
50. McCarthy v. United Stales, 394 U.S. 45!) ( HJO?)).
51. Jd.
52. Boykin v. Alabama. 395 U.S. 238 (IttfiJ)).
53. Stale v. Murray, 200 Kan. ."526. 4.17 l'.2d «lfl (l!)ft8).
54. Stale v. Fehon. 194 Kan. 501, .3!«) r.2.1 817 ( lUttr.).
55. Alden v. State, 234 K. .Supp. 661, 070 (D. Moiil. liJfM ).
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for reform, their possible abuse in the bargaining process etnild be elim
inated by taking its use out of the hands of the prosectitor and placing its
applicati<m .solely within the discretion of the judge.

\'/. Pica 1iar}iahun{> in Kansas

What is the status of plea bargaining in Kansas? The Kansas Supreme
Court recently hanthul (hiwn Stale o. which recognized the validity
of plea discussions and plcM agreements and stated that their use, when
properly safeguarded, was consistent with the fair and effective adminis
tration of crinnnal justice. In the lUjnl decision, the court made reference
to the nn'tninnm standards rtrconuuended by the ABA committee and es
tablished guidelines, many <»f which are identical to the ABA proposals.
*l he court emphasized the distinct roles of the prosecutor and judge stating
that the judge? .shotihl not participate in the nc>gotiating procejss, and ftir-
ther stated that such agreements should be premised upcm the under
standing that they are not bituling upon the court.57 It pointed out that
the comity attorney could, in proper circumstances.58 negotiate pleas, but
that he should do so only with defendant's counsel. Also, similarly situated
defendants should be afforded an eqtial opportunity to negotiate. In dis
cussing the alternatives open to the prosecutor, the court stated the follow
ing possibilities:

He [the prosecutt)rl may agree to make or not to oppcwc; favorable ree-
oinmeiidations as to seiiieiice which should he imposed if the defendant
enters a plea of guilty. He may seek or not oppose dismissal of the
oU'ense c-harged if the ileieiulant enters a plea ol guilty to another of
fense reji.sonahly related lo the defendant's conduct. He may seek or
n<jt oppose dismissal of otlier charges or potential charges against the
delcjidant if the defendant enters a plea of gnilty.59

liy this decisi<m, the Kansas court has given its approval to the practice of
plea bargaining and has set down at least some basic guidelines to be fol
lowed. Though the bargaining procedure could be more sharply defined
and broadened, it is felt that giving the bargaining process judicial recog
nition and putting forth some guidance is a move in the right direction.
Even thotigh the court menticmed the ABA's minimum standards, it did
not indicate that they should be adopted in toto. In fact, the court evi
dently broke stride with the standards on the questicm of allowing with
drawal of 51 plea t)f guilty. 'I'he standards recommend allowing withdrawal

.<56. 2(W Kan. 45, 453 l'.2d 22 (1969).
57. /f/.; .vrrrttvo MiNihU'M SrANi»Aai)s 3..3. i r ii » t
.58, Insiuht into "proper drcnmstances" may he ffleaneil from the folIowinK lnn«

Kuaui- used hy tin- cwirl: "*llie prosccntinK allon>ey sliould 1«; tonvlm-ed of the de-
ienilant's «nilt and ilehiidiuit's willinnncss to assnme resi«insihilily for his criminal
i-iindiiet. Il<' innst kei-p in niind tlu- nature tif tin; eriihe and have Kood reascms for
iii'lii-vlu}' a public trial is nnnecessary." 203 Kan. 45, 51, 4.'53 l'.2d 22, 28.

59. Id.; scr tdxo Minimum Stani)aiu)s 3.1 (!»)•
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when ncccssary to correct a manifest iiijiislicc and jiivr (Ik? following ex
ample:

Withdrawal is ncccssary to lorrcct inaiiifrst iiijnslitc wlicnovcr llie
defendant proves that:

(4) He did not receive the charqe nr s<>nt('iice confessions contem
plated by the plea agrccnient and pniscciilinij jill»im«;y failed to
seek or n<»t to oppose these concessions as protniscd in llu; pica agr<'C-
ment.OO

In the case of While o. dccith-d sunic two niuntlis after Ihjnl, a
defendant songht to set aside his jntlgnicnt and scntj-ncc on the gronnd
tliat he was promised by the prosecnticm that il he wonld plead guilty lo
murder in the second degree, the prosecutor wouUl recotnnu'ud a sentence
for a term of years. After acceptance of the plea, the prosecutor remained
silent at the sentencing and the court imposed senlenct? for lile. 1he trial
court had not been apprised of the agreement. On lh<? hearing of defend
ant's motion to modify sentence and to withdraw his plea, the court was
made aware of the agreement and the prosecutor belatedly made his
promised recommendation. Both motions were denied. In alRrming the
conviction on appeal, the Kansas Supreme ('ourt felt any infirmity as lo
voluntariness had been ameliorated by the subs<'<inrnt proceedings and
did not feel that manifest injustice wtndd result Innu n*hising lo permit
withdrawal of the plea or modification of s{*nlene<'.f'-

It appears that the Kansas court fell that the trial c«)iu l wonld not have
gone along with the recommendation of the proseeul(»r had he known of
the bargain before sentence was passed, ami therelore no injustice re
sulted. But this seems to ignore the psychological «'llect on the judge who
has already determined guilt and fixed sejuenee, only to snbse<|nently learn
additional facts which he should have considered in (ixing sentence. It is
submitted that the possibility of a jutlge considering the agreement in de
termining sentence, is substantially less when he first learns of the agree
ment after imposing sentence, since this requires him to alter his tlccision.
Therefore, to avoid the possibility of injustice in such circumstances, a
defendant should be allowed to withdraw his giu'lty plt;a.

The Kansas Legislature has also taken steps forward in revising the sub
stantive criminal law of the state, with the atloplion of the new criminal
code.63 However, in relation to the subject of plea bargaining, the new
code offers little in the way of correcting any abuses that might exist under
the present law.

60. Minimum .Stanuahijs 2.1 (a) (ii) (4).
61. 203 Kan. 678, 4r)5P.2tl562 (lUO!)).
62. The court divldt-il live to two, with Jiistic«'s l-alzt-r and l oiilrun t ivs« nlinj,.
63. Kan. Stat. Ann. §§ 21-3101 to -4615 (.Supp. 1909), . llctlivc July 1, 1970.
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In the new code, tin* addition of .section 2I-.3-I29 A'̂ fn^ramteil forcible
frloiuj, jirovides for special .sentencing in eases of a ctmviction of an ag
gravated felony, i.e.. a forcible felony comnu'tted by a person armed with a
iireann. If the crime is one punishable f«)r a term le.ss than life, the court
is re(juire<l to .sentence the defendant, in addition to the term provided for
the forcible felony, an additional term of .*5 years for the first conviction;
10 years lor the second; I.') years for the ihird; and 20 years for ihe fourth
or suhsc(iuenl conviction under the .section. It is also provided that the
additional term shall nol run concurnMitly; .It is felt that in addition to
major problems dev«*l«»ping in integrating this seclion with the primary
.sentencing pnivisions, this "built-in" recidivist penalty will be a templing
bargaining tool on the side ol the pro.secutor, which may re.sult in abuse in
the negotiating process.

Section 21-l.'30 l Second or third coiwiriion of a fchmijM is a milder ver
sion of the current .seeti(m 21-107(a) Habitual Crinnnal Act.65 It provides
for increased punishment lor recidivists upon motion of the county attor
ney. At best, all that can lu' saitl of the new section is that it is no longer
mandatory upon the court but within its discretion. In relation to plea bar
gaining, this is an improveuK'nt over .sectitHi 2I-I07(a), but it is contended
here that a iM-lter a))proach would have Im'cu lo di.sa.ssociate the statute
fnim tin- prosj'culor's (jllice, thereby avoiding any possibility of its abu.se.
11 is interesting to n«»l«* that neither of the provisions di.scu.s.scd were ree-
omm(*nded by the Advisory (^Muniittee «)f the Judicial C'ouncil on Criminal
I.aw lU'vision.no which is an indicati(»n that the code was not designed for
such provisions.

The 1970 Kansas I.t'gislalnre has passed an act establishing a Kansas
code of criminal procedur('.07 In relation to guilty plea.s, the act docs not
approximate the ccmipleteness of the standards .set by the ABA committee,
hut there are some .sections which may be of benefit to the plea bargaining
process.

One such section, 22-320S6« anthori/es, with the consent of the court,
the plea of iwlo confnidcrr, as a fonnal declaration that the defendant
does not contest the charge. If accepted, a finding of guilt may be ad
judged, but Ihe plea could nol be used against ihe defendant as an admis
sion in any other action based on the same act.fiO Such a plea could bene
fit the defendant In a ph'a bargain in thai he could avoid the kind of de-

64. Id.
a*). Kan. Stat. Ann. § 2l-107(a) (1904).
(ifi. Kail. Criiii. Ctnle. Kan. Judiciai. Ohincii. Bui.i.. (April 1988).
($7. .S. -IS'l, Kan. l.«'Kisliilnn-, 1970 .Scss.
OS. /(/. at r>.s.
09. W. § 22-1209 (2) at 00.
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termination that could he used against liim in lalcr prncccdinKs and would
still get prompt disposition of his case witliont trial.

The most significant soction in regard to plea hargaining is sj'ction 22-3210
Plea of 'guilty or uolo con/cn/ZcrrJo in which gnidi-Hni's arc set as to when
such pleas should he accepted. The section requires the plea to he made
in open court, and in felony cases refjuires in addition that the defendant
be informed of the consequences nf the plea, that he he a<ldressed person
ally by the court to determine voluntariness, that the court must he satis
fied as to a factual basis for tlie plea, and that a traiiserij)l of the proceed
ings be prepared. Many of these refjuiremeuts have heen established by
case law.71 This .section also provides for the withdrawal of a guilty plea,
or plea of nolo conlenderc at any lime before senlmee is adjudged, and^
alter sentence, any lime it is necessary to correct manifest injustice. It is
contended here that this section is especially bfn«'licial to the problems
inherent to the plea bargaining i>rocess.

Thus one finds that in the State of Kansas, both tlie supreme court and
the legislature have sliown awareness of tin* problems e«)nn<'cled with the
negotiated plea. Basic guidelines have Iuhmi eslal»Iished which will assist'
in remedying some of the abuses which have pros! ittiled an otherwise use
ful and elFective procedure in the criminal law.

Conclusion

The advantages offered by the negotiated plea, in connection with a plea
of guilty, make its use a proper and clfective means of disposing of crim
inal cases without trial. When properly safeguanled it is a realistic alter
native, consistent with fair play and substantial justice, which benefits the
accused as well as the judicial process. However, in its present mode of
application, which is very informal and invisible, possibiHties of abuse
erode its effectiveness and desirability. Its disadvantages, however, are
not of such a nature that they cannot be cured. Once definite procedures
are established by the courts, bar associations, and legislatures which make
the bargaining process visible, uniform, ajul respeeta!>le, <|uestions as to its
propriety and examples of its misuse will hopefully disappear.

70. Id. . , .
71. Boykin v. UnitcJ Stales, 395 U.S. 23K (1969); MiCarlhy v. United Sl.-jtps,

394 U.S. 459 (1969). It should l)c noted lluil rctminnu-nis an? soiiu limfs ihwarUuI by
inturprctalions yivcn hy llic courts. In Coelz v. Iliiml, 185 Kan. 7.SM, 347 P.2«l 349
(1959), a statute roquircd a rccord of the proceedinjjs to In- inad<' hy a court re|>orter
showing the appointment of counsci at arralKument. The emirl reporler was on vaca
tion during the proceeding at issue. In a habeas corpus procertlinK challentiinu luc
jurisdictlonal rec|uiremenls imimscd Ity the slatule, llii- tnurl slated liial ihe reiynlers
abscncc and his failure lo make a rec«»rd «if llu- proceiMliiii'«; was im-rrly an Irn-Ku-
larity which was not snfBcient to vitiate the proc-eetlinus.
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The goal lo be achieved was succinctly stated by the Ninth Circuit
Court of Appeals:

Thf? inipjirlaut thing is not that ihcro shall ho no "deal" or "bargain,"
hut that the plea shall lie a genuine one. by a defciKlant who is guilty;
<uui who luulerstuiicls his siliialion, his rights, aiul the consequences of
his ph'a. and is neither deceived or cocrced.72

The .State of Kansas has taken initial steps, both in the cotirts and in the
legislature which slu)w prf)mlse towards achlevitig this goal.

Robert li. TTeath

Pollution Readies ihc Clean Air State
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Where Dim s the Kansas Air i*olhilion Pro>»r;un Stand Today?

I. The Pw})lem and Dangers

The history of man is the story of the destrtiction of his environment.
As a result of man's greed and self-centered nature, many of his institutions
are based upon the fatilty ccmcept that the exploitation of nature is the
summuin honum. The slrength and systematic application of this concept
have, in the cour.sc of history, producc-d technological miracles with no
apparent awareness that man Is destn)ying the environment upon which
he Is totally dependenl.

Probably the greaU'St dangers of cnvinminental pollution

arc those capable <»f caitsiiig pc'iinancnt atul massive ecological changes,
most of which an* irn-veislble and cotislllutc unconsidered decisions
foriTil on future g«Mirralioiis. The natural e<'«»Ioglcal balance has many
trigger puinls-poiitls wliert? a small action can produce a massive and
sometimes quite imexpeclcd change.1

All forms of environmental pollution have the potential to activate these
triggers to the detriment of .society.

72. Corl. / V. United .StatcN, 3.37 l-*.2tl 699. 701 (9th Cir. 1904).
I. Tml llulrrs a Think Tank. 5 TniAi. 12. 16 (AuK./Sept. 1969), (Interview

wilh Dr. Joel H. Searcy, Dirci tor tif llalhrid«e House Center ftir Science and Tech-
noloKy).


